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ABSTRACT

In the twentyfirst century world and in light of a sutptimally performing
economy, counties and local governments are attempting to finéféestive and
financially pragmatic ways to contain costs.
the perpetual mantra of local and county government officials when seeking toeprovid
government services without increasing the size or the costs of the bureaucratic
infrastructure. This has been particularly true when it comes to the issue of jail
overcrowding, and the question of how to red
jails are filled with defendants who are awaiting trial, those who are awaiting sentencing
or who are actually serving sentences, those who are awaiting transportation to state
prison facilities, illegal immigrants who have been apprehended by Immigration and
Customs Enforcement (ICE), and those who are detained to civil commitment orders.

One pragmaticviable,and workable solution to the problem of jail overcrowding
and that oftentimes is routinelyrigred by government officials continues tothe use of
surety bonding as a way to effectuate the pretrial release of those defendants who are
awaiting trial. To say the least, the use of surety bonding has a rich tradition in the United
States. One of the distinct advantages of surety bonding is that ibhwes cost
effective mechanism to provide for the pretrial release of defendants at an absolute zero
cost to taxpayers. Because the surety bonding industry operates in the private sector,
surety bonding is a strategy that does not increase either ttesizet he gover nment 6
bureaucracy or the expense of its operation. Governfuaded pretrial release
programs are unable to make either of these claims; nor can they substantiate the cost
efficiency of their performance through the use of empirical data.

This resarch is a second followp study to the original research that was
originally conductedeveral years agasing 2007 datavhich documents the cesavings
associated with surety bonding as a pretrial release mechanism for one surety bonding
compary in the state of Florida follow-up study was also conducted in 2Qb&t
expanded the level of analysiEhis represents the third study that is an extension of the
previous two pieces of researdine findings in this study are remarkably consisteitt w
the findings observed in the first twBased on the analysis of neaB$,000 cases and an
array of secondary data sources, these data indicate two principal findings:

e The use of surety bonding by a single surety bonding company saved county
governmats in the state of Floridaver $L80million dollars in detention costs by
admitting defendants to surety bonding instead of keeping them in pretrial
detention;and,

e The costs to build additional jail cells or dormitestyle beds to house these
pretrialdefendants alone would cost all Florwaunties anywhere between 139.1
million and 486.9illion dollars on a statewidealis to construct the estimated
7.000 newjail beds that wouldhe needed if surety bonding wast used.

In addition, this current search makes some comparisons between those Florida
counties with unsecured pretrial release programs with those counties that do not have



such programs. Moreover, simple yet elegant statistical techniques are utilared
attemptto delineate anassesshe strength and nature of the differences between these
two different groups of countieSpecifically, this research representsatiampt to

discern a explanatory angredictive model that will best explain the differences
betweercounties with unsecad pretrial release programs and those without them.

This study also discusses the implications of these findings relative to the
operation of the process of pretrial rele&atewide data angsed to compare counties
with unsecured pretrial release programs with those who utilize surety bonding as a
principal form of pretrial releassdong several different variabléSiven the rhetorical
arguments of the proponents of unsecured pretrialseldo argue for its unqualified
benefit, the findings discussed herein are indeed surprksimglly, this current study
also calls for more extensive research to further address the problems posed by
governmentsponsored pretrial release programs imgeof burgeoning costs to
taxpayers and increasing the size of government infrastructure.
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Introduction and Overview

In the United States, there is a constitutional precedent for the use, of bail
although theeference to its use in the Eighth Amendment is somewhat obBgue
virtue of the wording of the Eighth Amendmentwhglp eci f i es t hat MfAexcess
not be required, nor excessive fines imposed, nor craeliansual punishments
inflicted 0 thereis a presupposition as tiee use of baif. Obviously, excessive bail could
not be constitutionally prohibited if it did not exist in the first place.

From an historical point of viewhen,this constitutional provision appears to
have evolved from these, or abuse, of bail in England where shehfid the common
law authority to grant and determine bail for criminal suspects. In response to @buses
power by the sheriffs in doing so, Parliament enacted a statute in 1275 that defined those

offenses tht were baieligible and those #t were not considered as stich.

! Funding for this study was provided, in part, by Roche Surety and Casualty, Inc. of Tampa, Florida. The

findings, conclusions, and opinions expressed herein are those of the writer, and do not necessarily reflect

the opinions of either Roche Surety anags@alty, Inc. or the University of Tampa.

2 The Eighth Amendment has been interpreted to mean that bail may be denied if the charge, or charges, is
sufficiently serious. In allowing the use of preventive detention without bail, the Supreme Court held that

the only Il imitation i mposed by the bail c¢clause of the
conditions of release or detention WrtedStatesvoexcessi ved
Salerno and Caferal81 U.S. 739 (1987).

% A comprehensive chronicle on the use of preventive detention as opposed to bail as it emanates from its

common law dgins can be found in Karl Metze i er 6 s 1P9e9edtivealretertian: AeComparison

of Bail Refusal Practices in the United States, Engl&ahada and Other Common Law Natiohkis

paper is posted at DigitalCommons@ Packttp://digitalcommons.pace.edu/intlaw/90



l ronically, even though such a bil/ had b
subverted both the spirit and the intent of the law. It was further believed that the accused
could be held witbut bail upon command of the King. Some 350 years later, in 1628, the
Petition of Rights argued that the King had no suchaity. However, technicalities in
thelanguage of the law were often exploited to the extent that the accused was often
remandedd jail even when charged with an offense that was bail eligible.

The loopholes and technicalities in the law which had heretofore been
successfully exploited to keep baiigible defendants in jail prior to the adjudication of
their casewere ostensiblglosedwith the enactment of thenglishHabeas Corpus Act
of 1679. In principal, judges were compelled to set bail; in practice, however, the judges
often set required amounts for bail that could not possibly be met by the accused. Some
ten years lateRarliament enacted the English Bill of Rights in 1689 which stated that
Afexcessive ought n o tamga shbrteomngdheiBnglishd@dil 6 Howev e
of Rightswas itdid not elucidate theundamentadistinction between those offenses that

were lail-eligible and those that were not.

The English experience notwithstandirtgg use of bail has a rich tradition in the
operation of criminal justice systems around the world. Nowhere is the system of bail and
the use oburety bonding more distinctivban in the United StateSo expansive is the
use ofsurety bonding as a form of pretrial release, some authors have even argued that

forms of pretrial release are actually apart of the greater domain of what is considered

* Taking advantage of legal loopholes and technicalities, whether intended or unintended, is not unknown
in the realm of even nuern jurisprudence. The historical English experience indeed provides a substantive
basis for this.



ficommtraisteyd c o r e, BrosarnptenGliok and Bliker, 2008f,even though
such pretrial release mechanism occurs well before the actual adjudication and

disposition of the case.

In its traditional application,dl is nothing more than the legal act of releasing

the accusedhe defendantyy the courtThe judge specifies the sum of money or

property to be paid in the form of a bond as a condition of pretrial releasen, he

bond, or surety, is the monetary amount pledged by the accused to securediesber

before trialand their subsequeptesence in courf.o this extent, bail is supposed to be

non-punitive in nature although it is usually reflective of the seriousness of the offenses

with which the defendant has been charged.
The use of baihasconsiderabléistorical precedent and may tracedto the

ancient Greeks. More than two thousand years ago, the Greek philosopher Plato wrote

that prosecutors must
Aédemand bail from the defendant (who) sh
securities who guanéee to produce him at the trial, and if a man be unable or
unwilling to provide these securities, the court must take, bind and keep him, and
produce him at the trial of the case. 0
Even though there wesome minor variations in admitting defendantsda, lthe

practice described by Plato prevailed over time until about one hundred years ago when

guarantors and personal sureties were replaced byciaaureties. At one time,

defendarg had to deposit whatever amount was demanded by the judges te gmesur

appearance at trial. If the defendant appeared as scheduled, the court returned the money.

® Glick and Miller (2008) consider several different forms of commubitged corrections, including

pretrial release, diversion, probation, reentry prograand parole. The authors define pretrial release as

ithe release of an individual from pretrial detentior
2008:420). Accordingly, surety bonding falls within the purview of the definition of pre¢iehse.



Since that timehowever direct financial suretpaid by the defendaiias been replaced
by the commercial baibr suety,bond system.

Traditionally,bail is some fornof guaranteeleposited or pledgeth order to
persuade the court having jurisdiction over the daseelease a suspect frgail, on the
understanding that the suspedil return for trial or forfeit the bail (and be guilty of the
crimeof failure to appegr In most casedail money will be returned at the end of the
trial, if all court appearances are satisfisddno matter whether the person is found
guilty or not guilty of the criméor which the defendant standscused. In some
countriesgranting bail isacommonpractice Even in such countries, howevemhere the
use of bail is relatively commobail may not be thered by some courts under certain
types ofcircumstances. For emwle, if the accused is considered likely not to appear for
trial, bail will not be setHowever, @enin thosecountries withouestablishear
formalizedbail practicesthe detentiof the suspect before tial occursonly if such

confinement is deaed necessary by the court.

Although the specifitorm of bail varies frononejurisdictionto anotherthere

are several common forms of bail that may be discerned:

Recognizancé a promise made by the accused to the court tpain their word
of honor,he/she will attend all required judicial proceedings and will not engage in
further illegal activity or other prohibited conduct as set by the court. Typically a
monetary amounis set by the court, but is not paid by the defendant unless the court
orders it forfeitecl® this is denominated amsecured appearance boadrelease on
one's own recognizance

Suretyd when a third party agrees to be responsible for the debt or obligation of
the defendant. In many jurisdictions this service is provided commerciallypay a
bondsmanwhere tle agent will receive 10% of the bail amount up front and will
keep that amount regardless of whether the defendant appears in court. The court in
many jurisdictions, especially jurisdictions that prohibit bail bondsmen, may demand

®In reality, even though the amount is forfeited, it rarely gets collected by the Court.
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a certain amount of thetal bail (typically 10%) be given to the court, which, unlike
with bail bondsmen, is returned if the defendant does not violate the conditions of
bail. This also known ahe ten percent plant the bond is forfeited, the remaining
ninety percent is rahg collected.

Conditions of releasemany varied nofmonetary conditions and restrictions on

liberty can be imposed by a court to ensure that a person released into the community
will appear in court and not commit any more crimes. Common exampleseanclud
mandatory calls to preail intervention case managessirrendering passports, home
detention, electronic monitoring, drug testing, alcohol counseling, surrendering
firearms.

Protective order also called awrder of protectionone very common feature of any
conditional release, whether on bail, bond or condition, is a court order requiring the
defendant to refrain from criminal activity against the alleged crimaw,dr stay

away from and have no contact with the alleged crime victim. The forméimged
order, the latter &ull order. Violation of the order can subject the defendant t
revocation of bail in a proceeding that is heard by a judge.

Casho typicdly "cash only," where the defendant must provide the amount of the
bail to the court.

Combinations courts often allow defendants to post cash bail or bond, and then
impose further conditions, as mentioned above, in order to protect the community or
ersure attendance

The net effect of bail is that the defendant fails to appear in court when required to do

so, bail isforfeited, and thelefendant is remanded to jail.

According to the United States Department of Justice, there are a number of
mechanisms that are utilized by the state courts for purposes of pretrial. réhessse
different pretrial release mechanisms fall under one of three general headings: financial
release, nofinancial release, and emergency relésBeese arelefined andescribed

below in tabular format.

" For Federal cases, if the defendant violates a condition of bail, the bail is forfeited.
8 http://www.ojp.usdoj.gov/bjs/pub/pdf/prfdsc.pdf
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Types of pretrial release used in State courts

Financial liability for  Liable

Type of release Defendant failure to appear party
Financial
Surety bond Pays fee (usually 10% of bail amount) plus collateral if required, Full bail amount Bail agent
to commercial bail agent.
Deposit bond Posts deposit (usually 10% of bail amount) with court, which Full bail amount Defendant
is usually refunded at successful completion of case.
Full cash bond Posts full bail amount with court Full bail amount Defendant
Property bond Posts property title as collateral with court. Full bail amount Defendant
Non-financial
Release on recognizance Signs written agreement to appear in court (includes citation None N/A
(ROR) releases by law enforcement).
Conditional (supervised) Agrees to comply with specific conditions such as regular reporting None N/A
release or drug use monitoring.
Unsecured bond Has a bail amount set, but no payment is required to secure release. Full bail amount Defendant
Emergency release Released as part of a court order to relieve jail crowding. None N/A

In light of all of the existing pretrial release mechanisms that are currently
available, one must consider tthistinctadvantages of using comnsal bail, or surety,
bonding. The American Legislative Exchange Cauf2009) has neatly summarized
these advantagesirst and foremost, commercial bail bonding is both a necessary and
integral part of the pretrial process. Commercial bail agents assist the court in
maintaining social control over pretrial defendant&ays that are fundamentally
unknown to alternative pretrial service bureaucracies. The linkage that exists between the
commer ci al bail agent and the defendant

appearance in court.

Second, in light of a poorlygsforming economy and the increasing demand for
policerelated services, commercial bail agents are invaluable tools by which absconded
defendants are apprehended. Commercial bail agents are able, therefore, to reduce the
workload of law enforcement ageasiso that they may devote increased attention to

providing crime suppression and crime prevention services to the public.

Third, commercial bail agents provide valuable assistance to the courts in terms of

thec o u casesm@nagement functsloy helping the court to resolve erroneous and



mistaken court dates for defendantse bail agent is intricately involved with the courts
in this capacity in the sharing of vital information regarding the defendant and the dates

of his/her future court ggearances.

Fourth, the surety bonding industry assists in reducing jail overcrowding by
taking responsibility for those defendants that the court could not otherwise release on a
unsecuregbretrial basis. Where other types of pretrial release mechaarenesther
inappropriate or unavailable, surety bonding provides both an efficient and effective
mechanism for therwise underserved defendants who might not qualify for other forms

of pretrial release.

Finally, the commercial bonding industry actuallpyides a source of
unanticipated revenues to the state. In the event that a defendant absconds while on bond
and is never apprehended, the surety bonding agent pays the forfeiture judgment to the
state. Thus, the judge has an incentive to use the comhimitiagent because the

responsibility for the defendantds rel ease |

According to the American Legislative Exchange Council (2009), the utility of
commercial bail bonding is demonstrated by the fact that bail agentst determine
who actually gets out of jail on pretrial reledsthey merely deal with reality as they find
it. Accordingto ALEC (2009bbai | bondsmen fAédo not create t
release policies. Contrary to the claims of its opponerds, th ai | 6 s keys never

hands of this nationds judiciary.o

In thestate of Florida, the statutory basis for the use of bail is found in Chapter
903 of the Florida Statutes. Accordingilyere are certain conditions that accompany

admittance to bailAccordingly, while on bail, the defendant shall refrain from criminal

1C



activity of any kind; refrain from contact of any type with the victim, except through
pretrial discovery pursuant to the Florida Rules of Criminal Procedure; and, finally,

comply with dl conditions of pretrial release.

There are other conditions for which bail may be revoked. In the state of Florida,
for example, the court may, on its own motion, revoke pretrial release and order pretrial
detention if the court finds probable causéétieve that the defendant committed a new
crime on pretrial releas8 Similarly, a person who has been admitted to daippeal
commits and is convicted of a separate offense while free on bail, the bail on appeal shall
be revoked and the defendant coitted forthwith Finally, any person who makes
false or misleading statements, or omits material information, to the court may have their
bail revoked or modified? Persons who are on probation or other type of community
control status and who are accused of violating the terms or conditions of their probation
or canmunity control are not eligible for bail prior to the resolution of the probation

violation hearing?
The Historical Basisand Useof Bail in the United States

Prior to the signing of the Declaration of Independebed law in the colonies
wasgenerallybased on theommonlaw of England"* Whetherfor purposes opolitical
or legalexpediency or an attempt to retain some vestige of English common law in the

American colonies,@ne of thecoloniessimply guaranteed their subjects the pcotes

%2008 FloridaStatutes, 903.047.

192008 Florida Statutes, 903.0471.

12008 Florida Statutes, 903.131.

122008 Florida Statutes, 903.035.

12008 Florida Statutes, 903.0351.

14 This existing use of bail in the colonies even prior to thee Declaration of Independenceypeapkbhs
the verbiage contained in the Eighth Amendment that prohibits the use of excessive bail.

11
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of British lawasestablishedt that time In 1776, after theigning of theDeclaration of
Independenceahosecolonial statesvhich had not already done so enacted their own
versions of bail lawfor exampleSection 9 olirginia's 1776 Constitutiorstateghat
"excessive bail ought not to be required\itie years laterni1785 the following

languagavas addedo the Virginia Constitution:

"Those shall be let to bail who are apprehended for any crime not punishable in
life or limb...But if a crime be punishable by life or limb, or if it be manslaughter
and there be good cause to believe the party guilty thereof, he shall not be
admitted to hil."

In addition,Section 29 of th&ennsylvania Constitution of 1786ates that "Excessive

bail shallnot be exacted for bailable offees; aad all fines shall be moderate."

Finally, the Eighth Amendmento theUnited State€onstitutionis derived from
the Virginia Constitutionstating in part that[Excessive bail shall not be required...”
Interestinglyenough the Supreme Court has never decided whether the constitutional
prohibition on excessive bail applies to the States throughdhgeenth Amendment
And the Sixth Amendmento the Constitution, like the English Habeas Corpus Act of
1678, requires that a suspect must "be informed of the natdreaase of the
accusation"thus enablin@ suspect to demand bail if accusedrobHense for which

bail may be considered.

The Judiciary Act of 1789

In 1789 the same year that thinited States Bill of Righte/as introduced,
Congress passed thadiciary Act Thislegislationspecified thoseéypes of crimeshat
wereconsideredail eligible and set bouraties and limitson ajudgés discretion in

settingthe actual conditions difail and the amounts pledged for bdihe Act states that

12
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all non-capital crimes are badligible, and that in capital cases the decision to detain a

suspect, prior to trial, was to be left to the judfee Judiciary Act states,

"Upon all arrests in criminal cases, bail shall be admitted, except where
punishment may be by death, in whichesag shall not be admitted but

by the supreme or a circuit court, or by a justice of the supreme court, or a
judge of a district court, who shall exercise their discretion therein."

The Bail Reform Act of 1966

Ever since the Judiciary Act passed in 1t&Fendants in federal courts have
possessed a statutory right to bail. According to that statute, defendants in federal courts
shall be bailed, except in those casesliing capital crimes. The BaReform Act of
1966 favored the nonmonetary reledssuch releasassured the appearance of the
defendant in court. The most common form of nonmonetary release, release on
recognizance, or ROR, releases defendants solely on the promise to appear in court for
trial. A second form of nonmonetary release isdittonal release. likonditional release,
judges maymposearange of nonmonetary conditions. Release on unsebaikbdoes
not require putting up any money property but it results in bail forfeiture if the

defendant fails to appear in court as sdesed by the judge.

ThefederalBail Reform Actof 1966 thusstates that a necapital defendant is to
be released, pending trial, on his personal recognizance or on personal bond, unless the
judicial officer determines that suéncentives will be insufficient tguarantee the
d e f e n dppearan@esat trial. In that case, the judge must select an afefrah a
list of conditions, such as restrictions on travel. Individuals charged with a capital crime,
or thosewho have been convicted and are awaiting sentencing or appeal, are to be

released unless the judicial officer has reason to believe thahddions will

13
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reasonably assure that the person will not flee or pose a darthercommunityln non
capital cases, the Act does not permit a judge to considepactis danger to the

community;only in capital cases or after conviction is the judggharized to do so.

As applied to defendants facing federal chardesBail Reform Act of 1966 also
specifies what information the court may use to determine the conditions of release,
including the nature of the offense charged; the amount of evidgaoestthe
defendant; the past criminal record of the defendant; the ties of the defendant to the
community; the mental condition of the defendant; the length of residence of the
defendant in the community; and the failure of the defendant to appeaipiasthest
required court proceedingBhe Bail ReformAct further stipulates that defendants denied
release can demand that judges promptly reconsider the conditioait If judges
reaffirm their initial decisiomotto release the defendant, they nmustvide written
reasons for the conitions imposed. The Act algorescribes potentially severe penalties
for defendants who fail to appear. Defendant
pledged andpursuant to such forfeiturare subject to as much a$5,000 fine or a
maximum of five years in prison. The net effect is that courts can release defendants on
fairly liberal conditionsof bail but reserve the right to punish them severely for failure to

appear.

Thefederal1966Bail ReformAct was particurly criticized within theDistrict of
Columbig where all crimes formerly fell undére purview ofFederal bail law. In a
number of instances, persons accused of viakemtes committed additional crimes
when released on their personal recognizance. These individuals were often released yet

again.Accordingly, the Jdicial Council committee recommended theaten in non

14
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capital cases, a person's dangerousness should $ideved in determining conditions
for release. Th®istrict of Columbia Court Reform and Criminal Procedure Act of 1970
thusallowed judges to consider dangerousness and risk of flight when setting ba# in non

capital cases.
Current U.S. Bail Law

In 1984 Congress replaced the Bail Reform Act of 1966 with new bail law,
codified atUnited States Code, Title 18, Sections 3B45(Q as the Bail Reform Act of
1984 The mairthrustof thenew law was that it allowed thretrialdetention of
individuals based upon thefleged danger to the communityndér prior law and
tradtional bail statutes in the United Statesetrialdetention wadased solely upon the

risk of flight.

Accordingly,18 USC 3142(f) provides that only persons who fit into certain
categories are subject to detention without bail: persons charged with a criiniete,
an offense for which the maximum sentem life imprisonment or deathertain drug
offenses for which the maximunffense is greater than 10 years; repeat felony
offenderspr if the defendant poses a serious risk of flight, obstruction o sir
witness tampering. There is a spetiail hearing held to determine whether the
defendant fits within these categoriasdanyone nofitting within one or more of these

categoriesnust be admitted to bail.

In its mosttraditional sense, bail B8 sum of money or property specified by the
judge that will be presented to the court by the defendant as a condition of pretrial
release. The bail will be forfeited if the defendant does not appear in court as scheduled.

Like many other aspects of the neod American criminal justice system, the concept of

15
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bail was originally developed in England so that sheriffs would not have to fill their jail
cells with people awaiting trial. This issue rensaparticularly relevant today, especially
in terms of the mblems of jail overcrowding, the costs to build new detention facilities,
construct additional beds or cells or existing facilitregjntaining minimum staffing

levels, reduced revenues from a shrinking tax base, and so forth.

From apurelylegal standpointt has been weléstablished thahere is no
constitutiondly protectedright to release on bail, nor is there @soluteight to have the
court set an amount as a condition of releAsg.release on bail is statutorily bas@the
only aspect of bail that is constitutionally protected is through the Eighth Amendment to
the Constitution that forbids the impositionedfcessivdail. State bail laws are typically
structured to prevent discriminatiomthe actual setting of the bail amount or the
conditionsattached thereto. However, these same bail tlowsot guarantee that all

defendants have a realistic chance of being released before trial (Nagel, 1990).

Another purpose of modern bail is to ensiina the community is protected from
further crimes that some defendants might commit while out on bail. With a notable
exception being recent cases of suspected terrorists, defendants are entitled to a hearing
before they are denied bail or setting bagwach a high level that they are certain to be

kept in jail despite the fact that they have not been yet convicted.

As early as 1835, the Supreme Court ruled that the purpose of bail is to ensure the
presence of the accused in court to answer the indictamel submit to triaf® In

Milburn, t he Court reasoned that the right t

®sSee, for exampl einBders e HaDghtoB4 UdSs9 Pete32d (E8BandEx parte
Milburn, 34 U.S. 710 (1835).

16
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providing adequate assurance that he (or she) will stand trial and submit to sentence if
found guilty. This holdingis consonant with thieelief that accused persons are innocent

until proved guilty beyond a reasonable doubt, and that they should not suffer undue
personal or financiddardship while awaiting trial. In point of fact, releasing the accused

on bail better affords the opportunior the accused to assist in the preparation of his/her
defense. However, because the accused has not been found guilty, bail should not be used
as a punishment. The amount of bail should, thereforeigbeenougtio ensure that the
defendant appears aourt for trial, butnot so high that takes on a punitive post

convictionflavor.

Thisreasoning was further expandadhe 1926 case djnited States v.
Motlow'®*i n terms of defining what is meant by

likelihood of appearance in court. Justice Butler of the Seventh Circuit writes in this case:

fiLike the ancient practice of securing the oaths of responsible persons to stand as
sureties for the accused, the modern practice of requiring a bail bond or the
deposi of a sum of money subject to forfeiture serves as additional assurance of
the presence of an accused. Bail set at a figure higher than an amount reasonably
calculated to fulfill this purpose is "excessive" under the Eighth Amendiént.

Following theMotlow decision in 1926 wio twentieth centurysupreme Court
caseglecided after the 1950sve attempted tiundamentallyclarify just what is meant
by excessive bail, and tixewise determine those conditions under which no amount of

money may secure the appearance of a defendant in court.

18 United States v. Maitv, 10 F.2d 657 (1926)
17 (i
Ibid.
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In the 1951 landmark case $fack v. Boyf&, the United States Supreme Court,
guided by the principles establishedotlow, attempted to delirage just what the
phrase fAexcessi v meffed,ithe Gourhattamptedito agtachnrsensen s .
degree of clarity to an otherwise vague and nebulous legal cohc&pack twelve
defendants were charged with conspiring to advatateverthrow bthe government by
force,an act which constitutea crime under the federal laiwhe trial court set bail at
$50,000 for each defendant who, in turn, protested that the amoufgxeassive In an
attempt to persuade the@t as to the merits of thedecision, he defendants submitted
evidence for the Courtds consideration that
be assured with less monagtuallyhaving to be posted. Ignoring this information, the
court accepted t hbatfguootherdefemiamsindssnilapr e mi s e t
circumstancebut in an unrelated cased fled the jurisdiction of the @urt, and bail was
subsequentlgenied. Upon hearing the case on appeal, the Supreme Court ruled that in

t his particul ar eceans e itxheadt bbya iplr olhpaed fimeath obd s .

A second Supreme Court case in 1978 affirmed the idea that sometimes no
amount of money csappeaance.Urthe casdoilted fStatesdv.ant 6
Abraham$’, the defendant was arrested for defrauding the federatryoeat.Since his
was a felony under the United States Code that was puresibyalblp to five years in
prison, afederal magistrate set bail at $100,000. Defendant Abrahams posted the bail,
was released, and promptly jumped bail by failing to appearHeagang to remove the

case to another jurisdiction. When the defendant was charged before a U. S district court,

18 Stack v. Boyle342 U.S. 1, 72 S.Ct. 1 (1951)
¥ United States v. Abrahant75 F.2d. 3 (1 Cir, 1978)
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the prosecutordr the government argued that Abrahaheuld be held without bail for

no less than sevetifferent reasons:

(1) Abrahams hd three previous convictions in both federal and state courts;
(2) He was an escaped state prisoner from New Jersey;

(3) Had had given false information at the previous bail hearing;

(4) He had failed to appear for a previous hearing before a fadamastrate;

(5) Using another fictitious name, Abrahams had failed to appear in a California
case and was a fugitive from justice in that state;

(6) He had used several additional aliases in the past; and,
(7) He had transferred 1.5 million dollars to Bermuda during 1976 and 1977.

Upon hearing this evidence afallowing a compelling and persuasive argument by the
prosecutor who argued strenuously against bail, the jredganded Abrahams into
custody- without bail. On appeal, the Supreme Court affirmed the judgment of the

district court.
Admittedly, theAbrahamscase is a case in the extrem&here no amount of
money can secure a defendantds appearance in
however there are those cases where indigent defendants cannot even pay $50 to secure
their release. Even in light of these two extremes, the Supreme Court has never, decided
nor has it established any legal middle grouhdt money bail amounts to excessive balil

for indigent defendants.

In the 1977 case dfugh v. Rainwatéf, a group of indigent defendants brought
an action challenging tHegality ofbail practices in the state of FloridEheprincipal
thrust of theirargument was that money bail was uncoastnal for indigents, because
they were jailed to awaihe outcomes of their cases simply because they were

economically disadvantaged. In the midst of the lawtwti-loridalegislatureadopted

20 pygh v. Rainwate557 F.2d. 1189 (5Cir. 1977)
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new rules that provided alternatives to money bail fos¢released prior to the aat
disposition of the case and whialere almost identical to the provisions of the federal
Bail Reform Act. Unlike federal law, however, the new bail law in Florida did not
establish priorities among the alternatives; noritdiddicate any presumption favoring

norrmonetary conditions of pretrial release over money bail.

The same group of Floridadigents brought suit yet ag&ihln challenging the
constitutionality ofFlorida bail rulesnewly crafted by the Florida ledggure they
brought suibnce again ogrounds thatvere similar to their challenge tbe old Florida

fipure money bail practice. In its decision, the Court stated that:

AAt the outset, we accept the principle t
indigentstatus is invidious discrimination and not constitutionally permissible.

The punitive and heavily burdensome nature of pretrial confinement has been the
subject of convincing commentary.o

However, the Court did go on to hold that indigepee sedoes notequire
Florida either to establish either a presumption in favor on nonmonetary bail or to create
priorities amog various bail conditions. Theo@Qrt fundamentally argued that each case
had to be decided individually, leaving the outcome to the disoretimagistrateand
judgesto determine what conditions or comhtions thereof best serttee interests of
impoverished defendants and the interests of society. Thus, the fundamental finding in
this case was the indigent defendants do not have a ctins@luightto nonmonetary
bal, and are not unconstitutionally discriminated against simply because they are

required to advance money bail to secure their release.

2 pygh v. Rainwateron rehearing, 572 F.2d. 1053"(Gir. 1978)
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State Bail Laws

Bail laws vary somewhat from statestate, as is typical q@irisprudencen a
diverse society such as the United States and wherein there is a traditional reliance on
st at e $%Therniagbelowsdisplays the nature and extent to which commercial

bail is currently used in the United Staf2s.

Commercial bail agents are active in almost every State

[ ] commercial bail allowed
[ ] commercial bail allowed but rarely used
[ commercial bail not allowed

In a generajet practical sensestate statutes generally convey the ideadhat
person charged with a naapital crime is presumptively entitled to be granted loait
the very least, to have bail considerBecently, some di&s have enacted statutes
modekd onfederal law which permihe pretrialdetentionof persons charged with
serious violent offenses, if it can berdonstrated that the defendant is a flight risk or a
danger to the communitsome states have very strict guidelines for judges to follow,

with a publishedail schedulevhile some states go so far as to require certain forfeitures,

#The use of commercial bail is not permitted in four states (Oregon, Kentucky, lllinois, and Wisconsin). In
the District of Columbia, Maine, and Nebrast# use of bail is permitted brarely used. In all other

states, the use of commercial bail is péted and used.

% SOURCE:http://www.ojp.usdoj.gov/bjs/pub/pdfiprfdsc.pdf
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bail, and fines for aain crimes’* However it is likewise important to note thaince the
1970sand with a demonstrable shift in public opinion toward greater crime control and
public safety state bail statutesakie generally reflected a move awesym emphasizing

the rights of the defendanendtowarda more concentrated effort to control crime and
promote community safety. For examplee current applicable statute in Florida states

that:

AThe purpose of a bail determination in ¢
appearance of the criminal defendant at subsequent proceedirtgpantdct the
community against unreasonable danger from the criminal defemtfant

Two Supreme Court cases whiemphasize the protection of the community as
articulated in the Florida statute are the cas&chéll v. Martif® (1984) andJnited
States v. Salerno and Cafer§1987). Even though critics of preventive detention have
argued that guse is a violatio of the due process clausithe United States
Constitution since the defendant is held in detention prior to the completion of the
adjudicatory phase of the criminal justice process, the Court has ruled that pretrial
detention is sometimes necessaryStmall the Court argued that the pretrial detention
of a juvenile is constitutional in order to protect both the welfare of the minor and the
larger community. In th&alerno and Caferdecision, the Court upheld the preventive
detention provisionsf the Bail Reform Act of 1984. Furthermore, tlustices held that
preventive detention was a legitimate use of governmental power because the act of
preventive detention was not designed to punish the accused, but rather to address the

problem of people comrting crimes while on bail.

% See, for example, the Los Angeles Bail Schedule and the requirements established by the courts in Utah.
% Florida Statutes, 903.046; emphasis added in text.

% gchall v. Martin467 U.S. 253 (1984)

#"United States v. Salerno and Cafe481 U.S. 739 (1987)
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Whether onot state statutes formally prescribe the bail consideration procedures
in detail, most judges act similarly actualpracticewhen it comes to the application of
bail statutesTypically, judges render decisions aeding bail primarily on the
seriousness of the offense(s) with which the defendant is charged. Although this
particular standard is fairly easy to apply, other faateagi nf |l uence t he judgedc
decision in setting bail. These factors include the stremgth t he pr osecuti onos
against the defendant as well as the prior criminal history of the defendant. In most
jurisdictions,howeverjudgesseem tagive little or no weight to community ties or the
defendant 6s b a c kigthedail detisiramaking précesésee tVice, r

1974: LaFave and Israel, 1984; and Goldkamp, 1985).

However, in the state of Floridatate statuteequiresthat the court consider

multitude of factors in determining bail and the conditions surrounding it, including:

(a) The nature and circumstances of the offense charged.
(b) The weight of the evidence against the defendant.

(c) The defendant's family ties, length of residence in the community,
employment history, financial resources, and mental condition.

(d) The defendant's past and present conduct, including any record of
convictions, previous flight to avoid prosecution, or failure to appear at court
proceedings.

(e) The nature and probability of danger which the defendant's release poses to
the commaity.

() The source of funds used to post bail.

(g) Whether the defendant is already on release pending resolution of another
criminal proceeding or on probation, parole, or other release pending completion of a
sentence.

(h) The street value of ardrug or controlled substance connected to or involved
in the criminal charge.

() The nature and probability of intimidation and danger to victims.

() Whether there is probable cause to believe that the defendant committed a new
crime while on pretrial release.
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(k) Any other facts that the court considers relevifit

In almost all courts, théetermination of both themount and type of bail Isased
mainly on a tweprongedtest he judgeds view of the seriousi
d e f e n priarmetoddsin part, this twipronged emphasis results from a lack of
information about the accused. Because balil is typically determined wiihie périod
of 24- to 48hours after an arrest, there is little time to conduct a more thorough
assessment as to tverthiness of the defendant to be placed on bail. As a result, judges
have developed standard ratébail that are offensspecific. In sme cases, the judge
will set a high Rl if the police or prosecutas seeking to have a certain pers@pt off

the street.

The bail system, while necessary, is not without its critics in terms of the way that
bail is administered. For example, somguar that the current bail system discriminates
against the economically and financially disadvantaged. In point of fact, this criticism
may be more ideologicaince there are a number of forms of bail that are not finamcial

nature that are available tie judge when establishing the type of bail to be afforded.

According to a 1999 study by Reaves and Hart of felony defendants in the
nationbés most populous counties, 62 percent
cases, but the rates of releaspadeled primarily on the seriousness of the charge(s).

Only 21 percent of murder defendants gained release whithivas of those charged
with assault or some type of drug offenses were released on bail. Among those released,
half left jail within one dg after their arrest and most of the others were in jail less than

one week prior to their release. Defendants who were unable to make bail faced the

BFl orida Statutes, 903.046, APurpose of and Criteria
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prospect of spending several months in jail because the median time period from arrest to
adjudication raged from seventyhree days for burglary defendants to over three
hundred days for those accused of murder. The median time period for processing all

felony cases was 89 days.

Other researgthoweverhas suggested that the poor and the financially
disadvataged may be adversely affected by the structure and operation of the existing
bail systemA 1996 study of Hispanic American arrestees in the Southwestern United
States by Holmes and his colleagues demonstrated that those who retained private
counsel wee seven times more likely to gain pretrial release than those who were
represented at public expense. This result may indicate that those more affluent
defendants have greater ability to come up with bail money, and have private attorneys
who advocate morstrenuouslyor their clients at even the early stages of the criminal

justice process.

At least one study finds that bail may also reflect racial or ethnic disparities and
discrimination by criminal justice officials, or the social class of the defen@ihatstudy
by Houston and Ewing (1991) of the Connecticut State Bail Commission showed that at
each step of the process, African American and Hispanic malegclatrd records were
given bail amounts that were double those giwewlite defendantDisparate treatment
by the criminal justice system notwithstanding, the study also recognized that the higher
bail might result from the fact that African Americans and Hispanics were more likely to
be charged with a felony than whitésother reason for théifference might be that
poor defendants, regardless of race or ethnicity, often do not have jobs and a permanent

residencé both of which are strong determinants in setting lblouston and Ewing
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further observed that the greatest disparities in baiéwn felony drug cases. In these
types of cases, the average bail for African Americans and Hispanic Americans was four

times high than for whites at the same courth@mkfor the offense of similar gravity

The problems for poatefendants are compounded by the lack of a constitutional
right to representation by an attorney at bail hearings (Colbert, 1998). Defendants who
cannot afford to hire a private attorney may have no one to make arguments on their
behalf at the bailheamn 1t sel f. | n poi natgunerinfdveroft , t he pr
high bail or the denial of bail altogether may be the only argumeatsl by the judge.
For many impoverished, financially disadvantagetendants, bail is sevenbefore an

attorney hadeen appointed to represent them in the preparation of their defense.

One practical application of the use of bail is thait provides the criminal
justice system with a distinct, specific mechanism to ensur@téttal detention
facilities do not beememoreovercrowded than they currently aBmilar to the use of
negotiated pleas of guilty (or plea bargains), the use of bail, then, is a necessary adjunct
to partially ensure the continuous operation of the criminal justice sygt@hout the
use ofbail generally, or surety bonds in particular, local jail facilities and detention
centers would quickly overflow their capacities, and strairogexation of these facilities
to their breaking points.

Regardless of the process or statute by which ®aii, he issue of bail generates
fundamental and conflicting policy questions. For example, society has a compelling
interest in crime controtp this extentgranting freedom to defendants prior to trial may
endanger public safetiloreover, bailed deindants might escape the jurisdiction, and

while free on bail, might commit even more crimes. Finally, the argument against bail
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emphasizes one element of the public safety appiiobelled defendants can threaten,
intimidate, and injure both victims amdtnesseswhoar@ party to the def enc
thereby potentially affecting the outcome of the case in court.

The other side of the argument is equally persuasive. From a purely legal point of
view and in accordance with the elements of due propessial detention is tantamount
to incarceratiorbeforetrial. This condition is analogous to tpetulantchild who is
whipped and put to bed without suppéccordingly, he public interest also requires
protecting legally innocent persons from unwatedrgovernment deprivations and
intrusions. Detaining legally innocent defendants not only encroaches on their, iberty
impairs the capacity of thosecused to assist in their own defense. Moreqretrial
detention reduces the bargaining power efdefendant, either whentering a plea or at
thesentencingphase of the judicial proceedinds addition, pretrial detention is rather
expensive. The direct economic costs of pretrial detention are enormous. According to
St even R. Sc htaatsvihonsgletainged oi ahpett ehéftenmolving a few
dollars may cost thgovernment thousands of dollafSchlesinger, 1986: 17879).

Though the use of commercial bail has its critics, there are several distinct
advantages associated with its use @ of community control mechanism which
justify its continued and expanded uB&st, commercial bail reduces jail overcrowding
by providing defendants a mechanismgoetrialrelease. Secondpmmercial bail
provides forpretrialrelease and monitomnwithin the communityt zerecost to
taxpayers Third, commercial bail creates an incentive that results in the majority of the
defendants being returned to court since the bail agent, and ultimately the surety

company, is financially liable for those defendants who fail to appear. Finally,
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commerciabail provides for defendants to secure their freedom while awaiting the
disposition of their case.

In order to offset some of the criticisms surrounding the use of a financial bond to
secur e a pcetedreeaseahe stdtesof Florida, like many other states across the
country,employson a countyby-county basipretrialrelease programshich do not
require financial suretgs condition of pretrial releas@riginally trumpeted as a
mechanism to providgretrialrelease for clients without the use of financial surety, the
effectiveness of these programsanewhat suspect when it comes to actual empirical
support to justify and perpetuate their existence.

In the state of Florida, and depending upon Wluounty in which the case is
actually being decided, the presiding judge may have the option to place the defendant on
a surety bond or admit the defendant to a governspgornisored, government
administered, and government fundetsecuregretrial releas program. Of the sixty
seven counties in Florida, twer#yght of them have such programs in place. The
remaining thirtynine counties have no such programs in place, and rely strictly on the
use of surety bonding as a mechanism of pretrial release.

At least one Florida county, Pasco County, had a unsecured pretrial release
program in place, but decided to abandon it in 2007 ostensibly because of the
extraordinary financial burden placed on the county to continue its operation. On one
hand, county officies argued that eliminating the governmeadministered pretrial
rel ease program saved the countyds taxpayers
hand, advocates of the pretrial release program predicted that discarding the program

would cause the jailgpulation to increase beyond manageable proportions. The increase
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in jail population that was foretold by pretrial release advocates simply did not occur. In
fact, when the population growth of the county was factored into the analygigrthe
capitajail occupancy actually declined by 2.2 percent during the next {eamajor
conclusion by Pasco County was that the complete elimination of the taxpayer financed
pretrial release program in Pasco Courdy no significant impact on jail populatidh
anyimpact could be observed, one could conclude that eliminating the pragraatly
reduced the per capita jail populatwhile saving taxpayers nearly $350,000 per year.
The fact that the per capita jail population actually declined could be neatlyteidriio

the fact that surety bonding was used an alternative pretrial release medhanism

pretrial release mechanism that cost the taxpayers absolutely nothing.

Interestingly, the use of surety bonding and the use unsecured pretrial release in
the stateof Florida received legislative attention during the 2010 legislative session. Two
companion bills were filed HB445 and SB782 in order to clarify the conditions under
which surety bonding and unsecured pretrial release should b& @eits face, edc
piece of legislation was designed to define, delineate, and clarify when unsecured pretrial
release should be utilized, and the conditions under which it should be usedsvis
surety bonding. The twin pieces of legislation would have imposed corgddiothe
functioning of unsecured pretrial release programs that were generally in line with their
historical intent. Anumber of legislators, however, seemed to belibaesuch
legislation created an uneven playing field to the advantage of the bdilrzhrstry. The
debate that ensued during committee hearings on the bills in both chambers can be

objectively characterized as lively, contentious, and emotional. The legislature was not

2 Both bills were merely different versions of one anoihene was filed in the Florida House of
Representatives while the other was filed in the Florida Senate.
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persuaded, however, and for a variety of reasons, both bills weset#f The defeat of
thesebills in both chambers of the Florida legislatensured that unsecured
governmenfunded pretrial release programs would be allowed to function without the

more traditional restrictions that had been historically attachdwtodperation.

Interestingly enough, however, recent empirical evidence goes a long way in
making the case for the continued use of surety bonBomgexample,n a study recently
released by the U. S. Department of Justice, Cohen and Reaves @00y )ypbust
statistical analysis on state court davar a fifteeryear periodbetween 1990 and 2004,

observe some interesting findings regarding the upeetfialfinancial release as a type

of pretialc o mmuni ty control . Tomparediotreleaseesn obser ved

recognizance, defendants on financial release were more likely to make all scheduled
court appearances. Defendants released on an unseendeor as part of an emergency
release were most liketp have a bench warrant issued beedbsy failed t@ppear in
court. o

Similarly, a study by Block (2005) using a dataset that included over 20,000 cases
from Californiads twelve |l argest counties
bonding was more effective than release on recogo&éROR) or conditional release
(CR) in terms of ensuring court appearances, that surety bonding was more effective in
reducing the number of fugitives from justice, and that a more widespread use of surety
bonding would save California taxpayers in tiveltze largest counties anywhere
between $1.3 million and $10 million in budget outlays if surety bonding replaced release

on recognizance or conditional release.

% The reasons for the defeat of this legislation are beyond the scope of this research and will not be
discussed here. Whether they would have been signed into law by the Governor hadséeyndasth the
House and the Senate is a matter of sheer speculation.
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Furthermore, 2004 study byHelland and Tabarrok finds that the public is
appreciably safer ith defendants released by commercial bail as opgptuspretrial
services wheréhe taxpayer actually funds the system, that being pretnétss.

Helland and Tabarroirgue that unsecured pretrial release programs have greater
liabilities anddisadvatage associated with their opeoat than with the use of
commercial bail The implications of their findings are that commercial bail operates
much more safely and at no cost to the public (Helland and Tabarrok, 2004).

Finally, the American Legislativexthange Council (2009) presents a cogent
analysis of pretrial release services as currently structured. Citing an array of statistics
t hat document the problems associated with t
that:

fiGovernment entities that tty replicate the succes$the freemarket system

invariably fail. Pretriakervices are no exception. To the misfortune of

jurisdictions that have pretrial services, thpesgrams tend to focus on their
release mechanismithout regard for its consequess0o
The Council furtheassets that government entities:

A écongratulate themselves on having a successful release system if they (1) have

a 10 percent deposit bond option, (2) have other release mechanisretehise

on own recognizan¢€3) and hag sidelined commercial bail. This is done

without regard to the effect on detention or faittweappear (FTA) rates. Once

pretrial services reach these goals the means become the end. In fact, such
programs have proven to suffer from higher detentionFaiAirates than other
jurisdictions that rely on bail bondsmen.

Along similar lines, the costavings of surety bonding taxpayers was furthe
demonstrated by Krahl (2008, 2009). The studies comlsheded that the use of surety
bonding in Florida aloneyba single surety bonding company alone saveddd

taxpayers in excess of $3@dllion dollars inpretrialdetention costs over a tvealendar

yearperiod and functioned as a financial mechanism to offset exorbitant capital outlays

31



if additional detention facilities had to be constructed to accommodate the resulting
overcrowding ifpretrialdetention would be used as an alternative to surety bonding as a
pretrialrelease mechanism.

Thetwin issues of jail overcrowdingand jail expansn/constructions
particularly problematic in light of theecentpassage of Amendment 1 by voter2008
in Floridaas well as the collateral conditions assodiateh recent economic downturn
not only in Florida, but across the entire nation as Wstensibly designed to provide
tax relief to property owners and supported by the Florida goveh®passage of this
amendmento the Florida Constitutigrwhile reducing propertyg w n etaxésisy about
$240 per yearhas had a significant and potehyi@reparableadverse financial impact
on thestate,county and municipal levels of government, particularly the criminal justice
system. Law enforcement$iaeen mandated to think of new and innovatrags of
providing valuable police seisesat lowe cost or eliminating certain types of policing
program altogetheProsecutors are revaluatingtheir prosecutorial prioritiegndsome
jails are overcrowded well beyond their established capacities becagustriai
detaineeswaiting trial, those dendants serving posonviction sentenceand those
convictedof more serious offensémit awaiting transport to a state correctional facfftty.

Although Amendment | was ostensibly designed to provide relief to Florida
taxpayers, the statewide economasvaturnis basedat least in pamipon a deteriorated
housing market wherebhmanyhomeowners find themselves in a position of negative

equitybecause of the devaluation of their propeetative to the amount of their home

®l'ronically, one sheriff, for example, in one of
increased fuel and transportation costs, his agency would no longer transpmensrie and from state
correctional facilities. His argument is that there is nothing in state law that mandates or compels the sheriff
to provide such transportation services.
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loans Increased rates of home foreclosures based upon theabtiagice on suprime
loans which ended up in default have also exacerbated the sitliatight of the large
scaleand protracteéconomic downturn whichas affected not only Florida but thetres
of thenation as wellgovernment officials areontinuallybeing tasked with shaving
literally millions of dollars from their operating budgeEsen though government
officials all over Floridear e bei ng charged with th% mandat e
boththe direct and indireaosts of housing persons in jails across the state will be
directly affected by theecentpassage of Amendmenty voters in Floridan 2008

along with a poorly performing economy one assumesvena fixed number of
detaineest a fixed cosalong with a decrease in the revenue base available to sustain
them while in detentigrthen therelativecosts of detention wikkctuallybe increased as
counties continue to find themselvesan adverse financial position becawas a

continuel shrinkage of the revenue base.

Across the tte of Florida, the cost of housing inmates at the county level*3lone
exceedd.7 billion dollarsper year. Even though counties have ddfgmperdiem costs,
thenumber of inmates on a daibasis multiplied by thestablishedi p-d F e mo r at e
gives a reliable estimate as to the direct costs associated with the operation of county
detention facilities and loelps>*

In light of increasing financial constrainten,one compelling research question

is how much money does the use of surety bonaksng type of ba#ctually save the

%1t should be noted that over time, the extreme outcome of the exhortatiorfiod 0 i n
Afdo everything with nothing. o Thus, th
meaningless.

% This figure includes only inmates housed in county detention facilities. It does not include thé costs o
housing inmates at state correctional institutions, nor does it include the rates charged to the Federal
government for housing Federal detainees.

% The standard formula used by county officials to compute direadiper costs is to take the total costs

of housing and supervision and divide that number by the total number of idaete

g more with | e:
e implication t
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taxpayers on a yearly basis? That is, how much money does the counily daect

costs of maintaining jail and detention faciliti®sallowing pretrialdefendants to be
released on a surety bondaecond related question is, what would be the financial
impact of actually placing afiretrialdefendants in detention who are otherwise free on a
surety bond? Answering both of these questiprovides valuable insight into the

viability and costadvanage of surety bonding to taxpayers within the state in terms of a
costcontainment strategy.

Furthermore, given the robust debate surrounding the use of unsecured pretrial
release programs relative to the use of surety bonding as a pretrial release mechanism, it
is useful to make direct comparisons regarding these two different types of approaches
For purposes of this analysis, it makes sense to compare counties with unsecured pretrial
release programs with those counties who do not utilize such programs on a variety of
different variables.

Intuitively, then, it seems that the use of surety bogais a form of bail makes
sound financial sese, if for no other reason themmaintain reduced operating costs,
forestall the construction of new jail and detention facilities, and to release defendants
back into the community if there is no compellregson to keep them pretrial
detention. The@verarchingjuestion then,to be addressed by this research is: what is the
overallfinancial impact of the use of surety bonding to taxpayers and county
governments?

From both a philosophical and substanfreént of view,the decision to release or
detain defendants before trial attempts to balance the competing policy goals of the

criminal justice system. Thaublic interest in maintainingublic safety and crime control
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directly conflicts with the deprivain of pretrialliberty and economy in governmetfitis
this debate that perpetuates itself over time. The prospect of defendants on bail
committing more criminal acts disturbs those who are committed to crime control efforts.
However, hose committed toonstitutionaldue process have their sensibilities offended
when legally innocent persons are incarcerated prior to trial and conviction. Finally, fiscal
conservatives who emphasize government accountability, demand that taxpayers get the
most of their ta dollars and object to spending money that does not demonstrably
effectivelycontrol criminal behawr in either the shotterm or the longerm.

Thus, his study will look solely at the